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ARGUMENT FOR THE PUBLIC DEFENDER 

for two or more acts or transactions of the same class of crimes or offenses. 

"I regard the last part of this amendment as above italicized as of doubtful 
utility. Why should a defendant be required to defend two charges at once 
because they happen to be capable of being placed in the same class, whatever 
that may mean? 

"I was present at the last meeting of the New York Bar Association when 
this report was adopted; the attendance was small, less than one-twelfth of the 
membership; the hour was late and the report was adopted absolutely without 
discussion. 

"I am aware that our committee contains lawyers of experience, particularly 
in criminal cases, much beyond my own, 'and I therefore offer these suggestions 
merely for what they are worth and in order, if possible, to obtain the opinion 
of all the members of the committee on these important matters. 
"Yours sincerely, 

"Alfred B. Cruickshank, Chairman." 

An Argument for the Public Defender.— Introduction. — It has been said 
that this is the "era of the Great Sob, and the time of sentimental reformers 
who weep over and wage fierce warfare against imaginary wrongs"; that the 
"withers of the public have been wrung with the wails and the woes of the 
wicked"; and that the advocates of the public defender are sentimental re- 
formers, "amiable but misguided." 

Criminal Law Codes are: 

1. Of Criminal Procedure. 

2. Of Penal Law. 

Codes of Criminal Procedure are for the benefit of all, guilty, as well as 
innocent. But they are primarily established for the protection of innocent 
persons. Ferri says they are for galantuomini." 

Penal Codes lay down the punishments to be measured out for those who 
have been convicted. 

The public defender has nothing to do with the Penal Code. His office 
comes within the Code of Criminal Procedure. 

Under our law, moreover, a man is presumed to be innocent. Though this 
presumption is not carried out in practice, yet it is theoretically laid down by our 
law. 

The advocates of the public defender, as advocates of the public defender, 
then, do not agitate anything for or against the criminal, but agitate for a change 
in the procedure according to which an accused person is to be brought to trial 
and tried. 

Definition. — A public defender means an officer appointed, or elected, 
as the district attorney is, and charged by government with the duty of defend- 
ing prisoners. 

The immediate demand is for a public officer to defend those unable to 
pay for private counsel. The ultimate demand is the abolition of all inequality 
in this regard, between the poor and the rich, and the institution of a public 
defender who will be in duty bound to defend all ; and who will be the only 
recognized counsel for the defense. The administration of justice is a con- 
stituent function of the State. (Woodrow Wilson, "The State"). The time will 
come when, just as there has been an evolution from the private warfare of 
the past to the semi-civilized administration of justice of the present, the pri- 
vate Bar will be abolished, as the private physician is almost abolished in 
England today, due to the National Insurance Act. The profession will not 
be injured; it will be elevated, and benefited. But even if it would be injured, 
the community interests are primary. 

Qualification and Explanation.— Theoretically, then, we ought to have a 
public defender everywhere. Practically, we ask for such an office only under 
certain conditions, and in certain circumstances, namely, where the population 
is large and heterogeneous, and where there is a large number of poor, ignorant, 
and helpless persons. The State Legislature should lay down general propo- 
sitions, and each unit in the State (what this unit is must be determined) should 
be given the right to choose whether it will or will not have a public defender. 
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Historical and Preliminary. — The reform is not a revolution. It is evolu- 
tionary. 

1. Witnesses, (a) In the history of English law there were at first no 
witnesses for the defendant in a criminal case. The jurors were the only wit- 
nesses, and they were accusers, (b) Before the reign of William and Mary, 
1688, a prisoner could call no witness in his behalf, (c) In the time of Queen 
Anne, the situation had changed : witnesses could be so called, (d) Finally, in 
1808, the defendant took the stand on his own behalf for the first time. 

2. Counsel, (a) In the beginning, no counsel was allowed to a prisoner, 
(b) In 1688, counsel was allowed a prisoner in capital cases, (c) Later, in 
felony cases, (d) In 1836, a bill was passed allowing counsel to prisoners in 
all cases. 

3. District Attorneys, (a) Crime was at first committed in private war; 
and the punishment of crime was private vengeance, (b) Then the State laid 
down the rules of the fight; but still allowed private warfare. It acted only 
as referee, or umpire, (c) On the Continent there developed early, public 
prosecutions. Private prosecutions were abrogated. The State recognized its 
duty in administering justice, and in preventing turmoil, constant disorder, and 
eternal feuds, (d) In England, State prosecutions developed, but only at the 
instance of private persons. Stephen, in his History of the Criminal Law in 
England, writing in 1881, says that prosecutions were still private, (e) The 
history of the District Attorney in America is interesting, but confused. Here 
we do not allow private prosecutions : a private person who has been made the 
victim of crime, is only a complainant, but it is within the district attorney's 
discretion to prosecute or not to prosecute. In other words, the power of prose- 
cution is entirely the opposite to that in England: it is completely public. No 
"civil party" exists as on the Continent. American States seem to have rec- 
ognized the important function of the administration of justice, and to have 
placed it where it belongs — in the hands of the State. If prosecution is a feature 
of the administration of justice, why is not defense? 

4. Socialization. — The public defender movement is in line with and is part 
of the great movements of socialization that have been sweeping over Europe 
for the past seventy-five years, and over America for the past twenty. 

Argument — A. General. — The public defender should be established imme- 
diately in places having the following characteristics. It should be established 
at once, also, in all other places upon grounds already advanced, and to be 
advanced in the course of the discussion ; but the pressing necessity is : 

1. Where there is a large population. 

2. Where there is a heterogeneous population. 

3. Where the population is, in general, or in large numbers, poor, ignorant, 
and helpless. 

Corollaries of points 1, 2 and 3 : 

4. Where there is a great number of criminal cases. 

5. Where the tone of the criminal bar is low. 
grand jury is a rubber stamp for the district attorney. 

6. Where jurymen are not intelligent, and not independent. 

All these qualities need not concur. But where they do, the necessity 
for a public defender is urgent. 

Argument — B. Specific. — /. Private Lawyers in General. — Private advoca- 
cy leads to the following: 

1. Unscrupulous defenses are apt to be set up. Appeal is made, in proof, 
to general experience, newspaper reports, and the opinions of Appellate Courts. 
Where rich men are involved the scandal is infamous, and oft recurring. An 
Attorney paid by an individual is likely to recognize him, rather than truth and 
justice, as master. A public defender paid by the State would not be likely to 
indulge in such proceedings in behalf of an individual; nor in behalf of the State, 
since the State is impersonal, and the law will direct him to set up a fair defense ; 
and no inducement, except on rare occasions, will lead him to fabricate a defense. 

2. Perjury is likely to be suborned by attorneys. It is also likely to be 
committed by clients with the consent, or connivance of counsel. A public 
defender would have no temptations, or very, very few of them. 

3. There is delay in bringing some cases to trial: because, (a) of the 
juggling of the calendar by the district attorney, and the helpless condition 

926 



ARGUMENT FOR THE PUBLIC DEFENDER 

of the prisoner whose attorney will not interest himself to demand an im- 
mediate trial, as the rich can do through their attorneys. The public defender 
would have no reason for allowing the delay ; and, because, (b) of the fact that 
attorneys who are waiting for fees from clients will not care to try their cases 
before payment. If the client is in jail he waits there; if he is on bail he enjoys 
freedom longer than he would if a public defender were in office. 

4. There is delay during the trial of a case. Obstructionist tactics are 
resorted to. This would not be true in the case of the public defender. Such 
tactics are not so common in England where the tone of the bar is higher than 
it is in our large cities, and where the judges have more power, and wield that 
power, and are more imbued with the traditions, and the dignity of the pro- 
fession of the law. 

5. Private lawyers are not likely, and actually in many cases, do not give 
advice to plead guilty, when the interests of the client demand such a plea. This 
is because the trial of a case is more remunerative. This would not happen, 
except, in those very rare cases, when the public defender wanted to come into 
the spotlight upon some extraordinary occasion. 

6. //. — Assigned Counsel. — Assigned counsel are, in large cities, usually 
those who are : (a) political henchmen, recommended to the judge by political 
leaders, in celebrated cases for purposes of publicity; or in murder cases for 
the fee paid by the county. In New York County the fee is $500; (b) men who 
are about the court. These lawyers are given assignments which are in all cases 
except murder, without pay. 

(a 1 ) In small places proper care will be given to these assigned cases by 
counsel, for, (L) Counsel are watched by their neighbors ; they wish their neigh- 
bors' good opinion; (B) they have fewer cases, and so more time for the proper 
preparation of their cases, (b 1 ) In large places proper care will not be given 
to these cases, for (L) the individual is lost in the crowd, (B) the corps spirit 
of the Bar is low; (y) cousel has very little, if any, personal or professional 
interest, since (1) he is not watched in the scramble; (2) he is occupied to 
such an extent that he cannot give the necessary time to proper preparation 
of the assigned cases. 

These cases are not distributed by the bench over the whole profession, 
but are concentrated and piled on the shoulders of the few criminal law prac- 
titioners. Some of these lawyers come into court and see their clients for the 
first time on trial day, and hear their stories then and there. 

7. Counsel recommend (a) in manv cases pleas of guilty to get rid of the 
bother and the burden of going to trial. There is no pay, be it remembered, 
(b) When there is a fee promised, counsel postpone, and delay trial till they are 
paid. 

8. The Criminal Courts Committee of the New York County Lawyers' 
Association sent letters of inquiry to the district attorneys and the judges of 
the several counties of the State of New York. The district attorneys and 
the judges report that assigned counsel are (a) young and (b) inexperienced. 

In large centers of population the charge is not that they are young and inex- 
perienced ; but that they are (a) incompetent, though they practice in the 
criminal courts day in and day out: (b) that they are neglectful of their clients' 
interests, and (c) that they have no time to prepare their assigned cases. 

_ The bench admit that experienced and able members of the bar are not 
assigned. Why not? _ Is the tone of the bench as high as it ought to be? Why 
not obligate lawyers in any of many ways to do this small service to the com- 
munity which gives them great privileges? This meets the argument of the 
bench, who uphold, almost unanimously, the present system, that counsel are 
almost invariably regardful of their duties, and that no miscarriages of justice 
take place in the courts. Is this probable? 

In the rare cases when assigned counsel are competent, they have no such 
means of gathering evidence as_ the district attorney has ; for (a) they cannot 
be expected to disburse moneys in furtherance of justice to their client ; (b) they 
have not the power, (c) the dignity of office the district attorney has ; nor (d) is 
respect paid them as to the district attorney. 

A public defender would be as able, as honest and as diligent as the district 
attorney is now. 

C. Miscellaneous (9, 10, 11), and Main (12) Argument. 
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9. Poor men have no appeals, because of the prohibitive cost. 

10. Rich men have almost all the appeals. These they would not get if 
they were poor ; or if they had no private attorney, but had to depend on the dis- 
cretion of a public defender to bring an appeal, just as a poor man would. An 
approximation to equality before the law would be brought about. 

11. In some cases an ambitious and unconscientious prosecutor (a) gives 
out grand jury proceedings for the purpose of influencing the public in general, 
and in particular the prospective petty jury; (b) endeavors to influence the pub- 
lic mind by making statements to the newspapers against a prisoner; (c) presents 
a biased view of the facts to a grand jury, and the grand jury almost invariably 
indicts, since, not only in such cases as these, but in almost all cases (a) the 
Charles S. Lobingier, Judge of U. S. Court. Shanghai. 

The district attorney thus puts a prisoner at a great disadvantage. His tre- 
mendous power is directed against the weak force of the individual. In such 
cases the power of the public defender would counteract and neutralize the dam- 
age the district attorney might otherwise do. 

12. In all other cases, as well as in the one mentioned above, the present 
system is side heavy. 

The district attorney has all the great power of the county; all the money, 
the detectives, the process servers, the majesty and the awe connected with the 
public office representing the state : the respect and awe of the jury, and the aid of 
the bench. The individual is usually poor, ignorant and helpless. Even the 
rich are at a disadvantage. 
Effects of the Institution of a Public Defender on the Lazv of Criminal Procedure. 

Intelligent laymen and many lawyers wish to see : 

1. The presumption of innocence abolished. 

2. A two-thirds majority of a petty jury sufficient for conviction. 

3. That sham of a rule, that no inference is to be drawn against a prisoner 
who does not take the stand, abolished. 

4. Appeals allowed the state from supposedly unjust acquittals. 

5. The rules of evidence abolished, and free proof to reign. 

Stephen, in his History, says that the presumption of innocence came into 
use because the state recognized its powerfulness and the individual's weakness, 
and out of its generosity makes him a concession, which is a safeguard. There 
is no presumption of innocence in England in the times when the state is weak 
and unstable. This theory does not seem to be sound. The true theory is, per- 
haps, not that the state was generous, but that the state was forced to give up 
some of its power; the individual wrested the safeguard from it. Whatever the 
theory, the fact is that the presumption of innocence is important only when the 
state is strong and the individual weak. When both the state and the individual 
are on the same plane there is no more excuse for it. 

A public defender would counterbalance the powerfulness of the district 
attorney. There would be no need, then, for this presumption. 

Points 2, 3, 4 and 5 have such a strong hold on the intellects and the imagina- 
tions of men, albeit in some cases, the hold is not clearly reasoned, and the causes 
not analyzed, because the individual is jealous and fearful of the power of the 
state, and wants to retain these safeguards to protect his weakness and strengthen 
it. Take point S, for example. The rules of evidence appeared when the state 
had become extremely strong and stable — the beginning of the Nineteenth Cen- 
tury. That century saw their great efflorescence. 

Those who are working for these five reforms should note that they might 
be considered dangerous under present conditions. But there could be no objec- 
tion to them after the institution of a public defender. Cessant ratio cessat lex. 
There being no longer any fear that the individual would be at a disadvantage in 
the face of the state, since the public defender would have the authority and the 
power and majesty of the state, these reforms would not be opposed. 

R. F. 

Adult Probation Law in Illinois. — A -committee of the Civic Federa- 
tion of Chicago proposes certain amendments to the Adult Probation 
Law. The italics below designate the proposed changes in the present law. 

A Bill for an Act to amend Sections 2, 3, 4, 7, 9, 12, and 13 of an Act 
entitled "An Act providing for a system of probation, for the appointment and 
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